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Opi nion by Holtzman, Adm nistrative Trademark Judge:

Chi na Heal thways Institute, Inc. dba CH Institute has
appealed fromthe final refusal of the trademark exam ni ng
attorney to register the mark shown below for the foll ow ng goods
(as anmended): "Newsletters in the field of health, human
wel I ness and vitality, but specifically excluding the field of

hospice care," in International Cass 16.1

! Application Serial No. 76361091, filed January 22, 2002, based on an
all egation of first use and first use in comerce in May 1993.
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2,
CHI

The application includes an English translation of "Chi" as
"vital energy force thought to be inherent in all things."

The trademark exam ning attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant's mark, when applied to applicant's goods, so resenbles
the mark CH for the goods and services identified below as to be
likely to cause confusion.?

Newsl etters in the field of hospice care for children.
Cl ass 16.

Charitable fund raising. C ass 36.

Devel opment and di ssem nati on of educational naterials of
others in the field of hospice care for children. Cass 41.

When the refusal was nade final, applicant appealed. Briefs
have been filed. An oral hearing was not requested.
Here, as in any likelihood of confusion analysis, we |look to

the factors set forth inInre E. |I. du Pont de Nenmours & Co.,

Applicant originally applied for registration in two additional classes
of goods, Class 10 for "electric nassage apparatus for therapeutic use,
and accessories thereofor" (as anmended), and Class 11 for "air
purifying units and ionizers for commercial and donmestic use." C ass
10 was subsequently divided out of this application (on March 4, 2003).
It is clear fromthe record that the refusal to register in the present
application pertains to Class 16 only.

2 Regi stration No. 2023750 i ssued Decenber 17, 1996; Section 8 and 15
af fidavits accepted and acknow edged, respectively.
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476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particul ar
attention to the factors nost relevant to the case at hand,
including the simlarity of the marks and the simlarity of the
goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976).

Turning first to the marks, applicant's mark, CH and
design, and registrant's mark, CHI, in typed form are identica
in sound. The marks are also identical in neaning. Applicant
states that CH in English neans "vital energy force thought to
be inherent in all things.” That sane neaning applies to
registrant's mark. The design elenent of applicant's mark
results only in a nodest visual difference in the marks which is
not sufficient to differentiate one mark from another and does
not change the nmeaning or comercial inpression both marks
create. |If anything, the design elenent serves to reinforce the
i npression of "energy" conveyed by the term"CH " al one.

As our primary reviewi ng Court has stated, the identity
of words, connotation, and conmmercial inpression weighs heavily
against the applicant. See In re Shell Gl Co., 992 F.2d 1204,
26 USPQ2d 1687, 1688 (Fed. Gr. 1993) citing In re Martin's
Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1289-90
(Fed. Cir. 1984). It is clear that these highly simlar marks,
if used in connection with related goods, would be likely to

cause confusion. W turn then to a consideration of the goods.
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The exam ning attorney argues that applicant's goods are in
part identical to the goods offered by registrant in that
newsl etters in the field of hospice care would necessarily
provide information in the field of health. The exam ning
attorney contends that registrant's newsletters would include the
sane type of information presented in applicant's newsletters and
t hat consuners woul d expect to see information about health in a
newsl etter about hospice care. |In addition, the exam ning
attorney has submtted a dictionary definition of "hospice" as "a
pl ace or organi zation that provides care to people that are
dying," and copies of third-party registrations covering both
hospi ce care and other health care and wel | ness services to show
that the subject matter of the respective newsletters would be
per cei ved by consuners as likely to emanate froma conmon source.

It is well settled that goods need not be identical or even
conpetitive to support a finding of |ikelihood of confusion. See
Hel ene Curtis Industries Inc. v. Suave Shoe Corp., 13 USPQ2d 1618
(TTAB 1989). It is sufficient if the respective goods are
related in sone manner and/or that the conditions surrounding
their marketing are such that they would be encountered by the
same persons under circunstances that could, because of the
simlarity of the marks used thereon, give rise to the m staken

belief that they emanate fromor are associated wth, the sane
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source. See Inre Albert Trostel & Sons Co., 29 USPQ2d 1783
(TTAB 1993).

Registrant's newsletters in the field of hospice care for
children are very closely related to applicant's newsletters
whi ch include informati on about health matters in general.
Applicant contends that the respective newsletters are offered in
different fields. 1In this regard, applicant has conpared
printouts of pages fromregistrant's website with the actual
content of its own newsletters® and noreover points out that
applicant has specifically excluded the field of hospice care
fromits identification of goods.

Even with the exclusion, the topics covered by applicant's
newsl etter still overlap with, or are at |least very simlar to,
the topics covered by registrant's newsletter. Applicant's
newsl etters deal with all matters relating to health, which would
include children's health. Registrant's newsletters covering
hospi ce care for children would necessarily include matters
relating to children's health. This is confirnmed by registrant's
website materials stating that "CH is commtted to the concept
of care called '"hospice." It recognizes the right and need for

children and their famlies to choose health care and support

® This evidence was properly nmade of record by applicant prior to
appeal . However, the exami ning attorney has properly objected to
additional materials submtted with applicant's brief as untinely, and
such nmaterials have been given no consideration
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whet her in their own honme, hospital, or hospice care facility."
In addition, the third-party registrations submtted by the

exam ning attorney showi ng that the marks have been registered
for both healthcare services and hospice services provide further
evi dence that the respective newsletters woul d be perceived by
consuners as emanating fromthe sane source. See In re Al bert
Trostel & Sons Co., supra.

Appl i cant argues that the actual focus of its newsletters is
on the benefits of using applicant's therapeutic nassager that is
offered for sale under its mark, and that the newsletters are
"l'ikely" to be marketed to entirely different classes of
consuners. |In particular, applicant maintains that its own
newsl etters are directed to the adult population interested in
alternative health and "increasing their overall well being and

vitality inlife," whereas registrant's newsletters are "likely
targeted" to hospitals and other organi zations interested in
pronoting the health of children.

The question of |ikelihood of confusion is based on the
goods as identified in the application and registration
regardl ess of what applicant nmay claim or the record may show,
as to the actual content of the newsletters or the intended
audi ence. See CBS, Inc. v. Mrrow, 708 F.2d 1579, 218 USPQ 198

(Fed. Cr. 1983). Apart fromthe exclusion of hospice care in

applicant's identification of goods, there is otherw se no
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l[imtation as to content, channels of trade or classes of
purchasers in applicant's identification of goods. Therefore, we
must assune that applicant's newsletters would cover all health
topics, including topics relating to children's health other than
hospi ce care, and that the newsletters would reach all the usual
cl asses of purchasers, including the ordinary purchasers and
heal t hcare professionals who nmay subscribe to or read
registrant's newsletters. Registrant's website materials and
applicant's newsletter show that, indeed, healthcare providers
are anong the intended custoners for both goods. Thus, the
purchasers are not only legally identical but identical in fact.

Because the nmarks are so simlar, purchasers would naturally
assunme that applicant's and registrant's newsletters covering
closely related, if not overlapping, children's health issues
cone fromthe sane source, or that there is otherw se sone
affiliation or connection between them

Decision: The refusal to register as to Cass 16 is
affirmed.* The application file will be forwarded to the Ofice
of the Comm ssioner for Trademarks for appropriate action with

respect to Class 11.°

* Applicant's proposed anmendnent to Section 2(f) is neither tinely nor
rel evant and has been given no consideration.

> W note that two third-party objections to registration have been
filed in this application, one on March 5, 2003 and the other on
February 20, 2004. The Board acknow edged the latter in an action
mai | ed Septenber 9, 2004. These objections have had no bearing on our
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deci sion herein. However, because O ass 11 was not the subject of the
exam ning attorney's refusal, and since this application would

ot herwi se proceed to registration in that class, the application is
being forwarded to the Ofice of the Comm ssioner for Trademarks for
consideration of the third-party objections as they pertain to Cass 11
(and/or divided out Class 10, if appropriate). Applicant should note
that the tine for appeal of the decision with respect to Cass 16 runs
fromthe mailing date of this opinion.



